Employer Status Determination
Decision on Reconsideration

North Carolina Operation
Lifesaver, Inc.

North Carolina Qperation Lifesaver, Inc. (Lifesaver) was held to be
an enpl oyer covered under the Railroad Retirenent and Railroad
Unenpl oynment | nsurance Acts in a decision dated Novenmber 20, 1990
(Legal Opinion L-90-167), by reason of section 1(a)(1)(iv) of the
Rail road Retirenent Act of 1974 ( 45 U.S.C. 8§ 231(a)(1)(iv)), which
provi des that the term "enployer"” shall include:

any railroad association, traffic association, tariff
bureau, denurrage bureau, wei ghing and i nspection bureau,
coll ection agency, and any other association, bureau

agency, or organization which 1is controlled and
mai ntained wholly or principally by two or nore
"enpl oyers" as defined in paragraph (i), (it), or (iii)
of this subdivision and which is engaged in the
performance of services in connection with or incidental
to railroad transportation * * *,

Li fesaver's purpose is to educate people about grade crossing
hazards, identify and inprove grade crossings, establish and
mai ntain close contact with |aw enforcenment agencies, and to
publicize the "QOperation Lifesaver" nessage. Li fesaver has one
enpl oyee.

The president of Lifesaver, M. A R Fritts, Jr., submtted
information indicating that Lifesaver has eight directors, four of
whom are enpl oyees of two railroad enployers, CSX Transportation

Inc. and the Norfolk Southern Corporation. The other four
directors are enployees of the North Carolina Departnent of Motor
Vehicl es, the North Carolina Departnent of Transportation, Bishop
| ndustries, Inc., and the Governor's H ghway Safety Program (of
North Carolina), respectively. M. Fritts, who is the Genera

Manager , Ri sk Managenent Program and Developnent for CSX
Transportation, Inc., is one of the nenbers of the Board of
Directors. M. Fritts also submtted a copy of a nenorandum of
January 8, 1992, to himfrom M. Jane H Mosley, State Coordi nator
for Lifesaver and its sole enployee, specifying the financing for
Lifesaver. M. Msley stated that from February 17, 1990, through
Decenber 1991, CSX and the Norfol k Southern, the two major
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railroads in North Carolina, have contributed $128,000.00 in
funding (including Ms. Mosley's salary) and in-kind contributions.
Ms. Mosley provided a list of other funding, including donations
and in-kind contributions for the sane period which total
$138, 154. 00. Approximately $18,000.00 of this anpbunt was
contri buted by other enployers covered under the Acts; the bal ance
was contributed by agencies of North Carolina and Private conpanies
and associ ati ons. Accordingly, half of the directors and
approxi mately 55% of the total of Lifesaver financing are provided
by enpl oyers covered under the Acts.

As stated above, section 1(a)(1)(iv) of the RRA provides that an
association that is controlled and mai ntai ned wholly or principally
by two or nore enployers is an enployer. Wile the facts show t hat
approxi mately 55 percent of the funding for Qperation Lifesaver is
derived from railroad enployers, half of the directors of the
organi zation represent non-railroad entities. Based on these
facts, it cannot be said that Qperation Lifesaver is controlled and
mai ntained fully or principally by railroad enpl oyers.
Accordingly, it is the opinion of the Board that Lifesaver is not
an enpl oyer under the Acts. Legal opinion L-90-167 is reversed.
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